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STATEMENT OF GEORGE H. ALDRICH, DEPUTY LEGAL ADVISER, 
DEPARTMENT OF STATE 


Mr. Avpricu. Mr. Chairman, I am appearing before you this morn- 
ing in response to the chairman’s request for our testimony on the 
legal aspects of the East Timor problem. 

Indonesia’s military intervention in East Timor in December 1975, 
and the subsequent incorporation of East Timor into Indonesia in 
July 1976, raised a number of difficult legal questions. These questions 
have related to permissible uses of force under the U.N. Charter and 
uses of U.S.-furnished equipment under applicable U.S. law and 
agreements between the United States and Indonesia, as well as the 
right of the people of East Timor to self-determination. 

In an ideal situation, the process of decolonization of East Timor 
would have proceeded in an orderly fashion with Portugal preparing 
for an early transfer of power pursuant to a plebiscite or other act of 
self-determination by the people of East Timor conducted in an atmos- 
phere of free political activity. Unfortunately, the situation did not 
develop that way, and Portugal. preoccupied with political upheaval 
at home and in its African colonies, abandoned in fact its administra- 
tion of the territory in August 1975 and left the struggle to the war- 
ring local factions. 

From that period until at least November 1975, Indonesia recog- 
nized Portugal as retaining legal authority and responsibility for the 
future of East Timor. It also held discussions with some of the 
Timorese parties. In late November 1975, Fretelin, a faction which 
had gained control of the former Portuguese arsenal and, conse- 
quently, military primacy over much of the territory of East Timor, 
declared itself the government of an independent “Democratic 
Republic of East Timor.” This declaration was not accepted by mem- 
bers of the other factions in East Timor and vigorous fighting con- 
tinued. Indonesia then intervened militarily. 

The immediate legal question posed to the United States by Indo- 
nesia’s intervention in East Timor was whether any use bv Indonesia 
in East Timor of U.S.-furnished military equipment placed Indonesia 
in substantial violation of its agreements with the United States 
governing the use of such equipment. These agreements had been 
entered into in implementation of the provisions of the Foreign As- 
sistance Act and Foreign Military Sales Act governing the purposes 
for which such equipment could be furnished by grant or by sale to 
Indonesia. Essentially, the applicable agreements limited use of U.S.- 
furnished equipment to internal securitv and legitimate self-defense, 
and the statutes precluded furnishing of new items of assistance while 
any substantial violation continued. 
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This matter was considered within the Department of State in hght 
of all prevailing circumstances, including the difficulty of determin- 
ing the relevant facts as to the extent and nature of use of any U.S. 
equipment and the urgent consideration being given to the question 
in the United Nations. We had in mind specifa ly U.N. Securit 
Council Resolution 384 of December 22, 1975, which called upon all 
states to respect the right of the people of East Timor to self-deter- 
mination and requested the U.N. Secretary General to send to East 
Timor a special representative to make an on-the-spot assessment and 
to establish contact with all interested parties in order to insure im- 
plementation of the resolution. It was decided that it would be ap- 
propriate in these circumstances to defer further sales under the 
foreign military sales program and grants under the military assist- 
ance program with respect to Indonesia and to defer foreign military 
sales financing for Indonesia pending further clarification and devel- 
opments. In view of this action, it was not necessary for us to make an 
determination whether there had been any “substantial violation” 
within the meaning of the law. 

This situation continued until the end of June 1976, a period of ap- 
proximately 6 months. At that time, for a variety of reasons, we de- 
cided to resume our military assistance and sales programs to Indo- 
nesia. The legal basis for ending the suspension included congressional 
authorization of military assistance for Indonesia—for fiscal years 
1976 and 1977—and the defeat of a proposed amendment urging a 
cutoff of such assistance on account of Indonesian actions in Timor. 

During the period from December 1975, until June 1976, it was the 
policy of the United States to favor a resolution of the problem of 
East Timor by the Timorese and other concerned parties themselves. 
We supported Security Council Resolution 384 as well as U.N. General 
Assembly Resolution 3485 of December 12, 1975, also calling for re- 
spect for the right of self-determination of the people of East Timor. 
We remained hopeful that the report of the special representative of 
the Secretary General would offer a promising course but, due to a 
number of factors, it was inconclusive and again called on the parties 
to work out a solution. We abstained on Security Council Resolution 
389 of April 22, 1976, largely because the Security Council did not ac- 
cept an amendment which would have acknowledged steps taken by 
Indonesia to begin withdrawal of its forces from East Timor, but at 
the same time the U.S. Representative reaffirmed “our support of the 
right of the people of East Timor * * * for * * * self-determination.” 

On July 17, 1976, Indonesia formally incorporated East Timor as 
its 27th province. This followed unanimous approval by the People’s 
Council of East Timor on May 31, 1976, of a petition asking Indonesia 
to accept integration of East Timor into Indonesia. According to in- 
formation we have received from Indonesian authorities, the People’s 
Council consisted of 28 members, the majority of whom were said to 
have been tribal chiefs and other traditional leaders selected through 
meetings of local leaders, with the representatives from Dili, the capi- 
tal city said to have been chosen by direct elections. We actually know 
very little about the selection process for these delegates, although the 
process itself took place at a time of military occupation by Indonesia 
during which considerable fighting was still going on. 
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The U.S. Government did not question the incorporation of East 
Timor into Indonesia at the time. This did not represent a legal judg: 
ment or endorsement of what took place. It was, simply, the judg- 
ment of those responsible for our policy in the area that the integration 
was an accomplished fact, that the realities of the situation would 
not be changed by our opposition to what had occurred, and that such 
a pois would not serve our best interests in light of the importance 
of our relations wìth Indonesia. It was for these reasons that the 
United States voted against U.N. General Assembly Resolution 31/53 
of December 1, 1976, which rejected the incorporation of East Timor 
into Indonesia and recommended that the Security Council take im- 
mediate steps to implement its earlier resolutions to secure exercise by 
the people of East Timor of their rights of self-determination. 

I think it is important-to state that I do not view U.S. policy in the 
case of East Timor as setting a legal precedent for future cases, The 
fact is that decisions whether or not to treat an entity as part of an- 
other entity are most often taken as political decisions on the basis of 
all the circumstances of the particular case in what is perceived as 
the national interest. An important. factor to be considered. obviously 
is our commitment under articles 55 and 56 of the U.N. Charter to 
promote respect for human rights, including the right of self-deter- 
mination. However, the question remains what we are required to do if 
this right is not observed as we might wish in a situation in which we 
believe that efforts by us to change the situation would be futile, prob- 
ably would not be of any help to the people concerned, and would be 
injurious to other national interests of the United States. We do not 
believe that we are required in such circumstances to refrain from 
acting on the basis of the prevailing factual] situation. 

In the case of East Timor, the policy judgment has been made by 
this administration, as stated by Deputy Assistant Secretary Oakley 
last March, that our interests would not be served by seeking to re- 
open the question of Indonesian annexation of East Timor. Instead, 
we have directed our efforts to urging Indonesia to institute a humane 
administration in East Timor and to accept an impartial inspection of 
its administration by the International Committee of the Red Cross. It 
is believed that these measures represent the most effective way we 
can promote the human rights of the inhabitants of East Timor in the 
present circumstances. 

Thank you, Mr. Chairman. 

Mr. Fraser. Thank you, Mr. Aldrich. 

Mr. Meeker. 
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The principle of self-determination, as enunciated by President Wilson in his 
Fourteen Points, was not included in the Covenant of the League of Nations. 
It was concluded, however, both specifically and by implication, in the Charter 
of the United Nations. Thus, article 1 paragraph 2 provides for the development 
of friendly relations between states based on respect for the principle of equal 
rights and self determination. Article 55 of the Charter speaks of the creation 
of conditions of stability and well-being which are necessary for peaceful and 
friendly relations between nations based on the principle of equal rights and 
self determination of peoples. Article 73, which is concerned with non-self govern- 
ing territories, enjoins those members with responsibility for such territories 
to take due account of the political aspirations of such territories and assist them 
in the development of their free political institutions. These articles, found in a 
treaty of unprecedentedly wide adherence—the UN Charter—elevated the con- 
cept of self-determination to a universal legal responsibility, according to Franck 
and Hoffman.? Whether such language is completely accurate or not, the intent 
of article 73 would certainly seem to be that a metropolitan power would be 
required to pay attention to the desires of the people of dependent territories 
as they helped them toward self-government. 

The concept of self-determination was given additional stature in Resolution 
1514, adopted by the General Assembly in 1960. Known as the Declaration on 
the Granting of Independence to Colonial Countries and Peoples, this resolution 
enumerated a set of requirements for non-self governing territories that were 
not covered by the UN trusteeship system quite similar to those for territories 
that came under that system. It proclaimed that all peoples had the right of self- 
determination, that repressive measures of all kinds directed against dependent 
peoples were to cease, and that immediate steps were to be taken to transfer 
all powers to the peoples of those territories, without any conditions or reserva- 
tions, in accordance with their freely expressed will and desire. 

But the Charter did not contemplate that self-determination would be realized, 
nor that self-government would be attained, by a dependent territory through 
the use of force by another state.* Such action could be interpreted as in con- 
travention of article 2 paragraph 4 of the Charter, which obligates all members 
to refrain in their international relations from the threat or use of force against 
the territorial integrity or political independence of any state, or in any other 
manner inconsistent with the purposes of the United Nations. 

Also, from the standpoint of the United States, there was a long history of 
non-recognition of territorial changes brought about by force. One of the most 
prominent statements of that policy was made by Secretary Stimson in 1932 
relative to Japanese conquests of Chinese territory. Nor has the United States 
ever recognized the absorption of the Baltic states of Latvia. Lithuania, and 
Estonia by the Soviet Union, which took place in 1940. While the United States 


1 Franck, Thomas M. and Paul Hoffman. “The Right of Self-Determination in Ve 
Small Places.” New York University Journal of International Law and Politics, vol. 8, 
No. 3. winter 1976, p. 333. 

2 Shukri, Mohammad Aziz, The Concept of Self-Determination in the United Nations. 
Damascus, Syria, 1965. pp. 217-218. 
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might in time simply accept territoral changes which had taken place by force, 
its initial reaction to such changes was usually negative. Thus, a country seeking 
to effect territorial changes by force in the years after World War II would 
presumably be acting counter to prevailing international law as enunciated in the 
UN Charter, and counter to the policy of the United States. 

Both these elements were in evidence in the U.S. reaction to the Indian 
invasion of the Portuguese territory of Goa in 1961. Goa, together with two other 
islands, Damao and Diu. comprised a territory that the Portuguese called “the 
State of India.” On 18 December, 1961, the Indian government aunounced that 
its forces had entered these enclaves to help the freedom movements there. 
Portugal complained to the Security Council that India had committed an act 
of aggression against its territory. India denied this, insisting that Goa was an 
integral part of Indian territory, and hence that it was not legally possible 
for India to have committed aggression. India actually claimed a right of self 
defense, arguing that Portugal had no valid title to Goa, since it had merely been 
in military occupation. The respect for territorial integrity which the Charter 
requires, the Indians contended. could not apply to territory which was merely 
occupied. But as Whiteman's Digest of International Law notes: “While if is 
basically true that international law discourages the acquisition of a legal right 
-to territory which has been acquired as the ‘fruits of aggression,’, it also recog- 
nizes long standing facts: and Portugal has maintained four and a half centuries 
of uncontested occupation in Goa, and must be acknowledged to have acquired 
legal title by 1961.” ? 

India made the further claim that under General Assembly Resolution 1514 
and under Article 73 of the Charter Goa was a non self-governing territory and 
that Portugal was in breach of her UN obligations. India asserted that the Goans 
had a right of rebellion and that India could assist in their liberation. This con- 
tention was dealt with by Quiney Wright as follows: 

“Legally, Goa was under the administration of Portugal, Portugal was under 
obligation to promote self-government in the territory, and the General Assem- 
bly was competent to see that this obligation was fulfilled, but India had no legal 
right to invade and annex the territory.” * 

The United States stood squarely in opposition to India’s action. Adlai Steven- 
son, the U.S. Representative to the United Nations, denounced the action as a 
violation of article 2, paragraph 4 of the Charter. He pointed out that this 
act of force mocked India’s frequent declarations of non-violence, and stated 
that the United Nations could not apply a double standard with regard to 
the use of force. In a second statement he totally rejected the contention that 
the United States was not really anti-colonial unless it approved of the abolition 
of colonies by international armed attack. After a resolution sponsored by the 
United States and others deploring the use of force by India and calling fer a 
cease-fire and the withdrawal of her troops was vetoed by the Soviet Union, 
Stevenson warned that an effort had been made to rewrite the Charter and 
-Sanction the use of force in international relations when it suited a particular 
purpose. and that such an approach could lead to the disintegration of the 
United Nations® Thus, at the time of the Goa incident the United States took 
her stand both in terms of the Charter and the historie policy of not recognizing 
territorial changes brought about by force. However, in time this country began 
to treat the change in Goa’s status as a fait accompli. Goa came to be accepted 
as a integral part of India. In so doing, the United States was acting in accord 
-with accepted principles. To quote Quincy Wright again: “The United Nations 
itself may recognize a situation which it regards as, on the whole, beneficial, even 
if this situation originated in illegality.” ° He cited UN acquiescience to Israel's 
1948 occupation of territory beyond that assigned by resolution in 1947, and the 
partition of Korea as cases in point. 

In the confused situation involving a change in the sovereignty over the 
Spanish Sahara which took place in 1975. both the United Nations and the 
United States acquiesced, in effect, to a territorial transfer which took place 


3 Whiteman. Marjorie M. Digest of International Law. vol. 12. Washington, D.C. U.S. 
Government Printing Offiee. 1971 pn. 32. Quoting Higgins. The Development of Interna- 
‘tional Law Throngh the Political Organs of the Tnited Nations. 1963, pn. 187-18 

4 Wright Ovincy. The Goa Incident. American Journal of International Law, ae 56, 
‘No. 3. Inlv 1962. n. 6286. ‘ 

5S U.S. Denartment of State. Bubetin. vol. 46. No. 1178. Jan. 22, 1962. pp. 145-149. 

6 American Journal of International Law, op! cit. p. 631. 


19 


under conditions of initially questionable lezatity. Omitting many details for 
brevity’s sake, the outline of that situation was as follows: Formerly considered 
essentially a desert waste, the Spanish Sahara came to be coveted by Morocco, 
Mauritania and Algeria when large phosphate deposits were discovered there, 
with the possibility that other minerals, including oil, might be present. Between 
WH and 1973 the United Nations Special Committee and also the General As- 
sembly consistently recommended that plebiscite be held under UN aispiees so 
that the people of the territory could decide their future political statis, Un 
1974 Spain proclaimed a new law giving its Sahara colony internal self-govern- 
ment. arter having informed Moroceo. Mauritania and Algeria of its contem- 
plated action. Morocco and Mauritauia were not happy with this decision, 
despite their prior championship of self-determination, beenuse they feared a 
plebiscite could go against them. A majority of the General Assembly, appar- 
ently persuaded by Morocee, then selicited an advisory opinion from the Inter- 
national Court of Justic (LC...) as to whether, before its colonization by Spain, 
the territory had belonged to the Moroccan empire or the Mauritanian “entity.” 
The resolution also called on Spain to suspend the referendum pending the de- 
cision of the ILC.J. When the Court rendered its decision it found that questions 
posed relevant only insofar as they pertained to self-determination and the 
methods by which that right would be realized. It found no evidence of previous 
ties of sovereignty between the Spanish Sahara and either Morocco or Mauri- 
tania. A U.N. Visting Mission which went to the Spanish Sahara while the LEJ. 
was deliberating, found that the indigenous people favored independence, 
Checked by this turn of events, Morocco decided to use force to compel Spain 
to turn over the territory. The method chosen was a unique popular march 
(which obviously required careful organization so was probably pre-planned) 
in which thousands of Moroccans entered the Spanish Sahara “to gain recogni- 
tion of [Morocco’s] right to national unity and territorial integrity.” 7 

The United Nations did virtually nothing to stop this move. The Security 
Conneil’s tirst resolution simply called on the parties to exercise restraint and 
moderation so that the Seeretary-General could arrange consultations, In n 
second resolution the Council deplored the march and ented upon Moroeco to 
withdraw. Shortly after this Spain, weakened by the prolonged illness of Gen- 
eralissimo Franco, simply gave up the ghost and acceded to the claims of 
Morocco and Mauritania. Spain agreed to the partitioning of the colony between 
these two countries, While keeping an interest in the large phosphate company 
established in the territory. Algeria, left out of the agreement, asserted that it 
would accord no validity to the agreement, and that it would arm the pro-inde- 
pendence movement which existed therein. The Moroccans moved vigorously to 
crush resistance in their segment of the former colony, and the majority of 
the largely nomadic popniation became refugees in Algeria. 

The voice of the United States was extremely muted in this entire matter. 
Alfred Atherton, Under-Secretary of State, talked with President Boumedienne 
of Algeria and attempted to dissnade King Hassan of Moroceo from going ahead 
with the projected march.” The Department of State Bulletin for the latter 
half of 1975. however, when the Moroccan “invasion” took place, contains no 
statement on the situation in the Spanish Sahara, nor even an index entry 
thereunder, nor any- reference to the matter under its headings on Spain or 
Morocco (there is no heading for Mauritania). W. Tapley Bennett, Jr., Deputy 
U.N. Representative to the United Nations expressed U.N. gratification with the 
resolution on the Western Sahara which called for restraint and moderation by 
the parties and consultations by the Secretary General. The representative to 
the Fourth Committee kad expressed the U.S. view in 1974 that the International 
Conrt of Justice could facilitate a peaceful solution of the problem. 

In short. the United States considered the Spanish Sahara question as one that 
could be resolved by the parties concerned. This country did not take any strong 
Position opposing what was happening, but preferred to go along with the great, 
majority of the U.N. membership. Either the qnesiion was not deemed of suffeient 
intrinsic importance to take a stand against the general sentiment in the United 
Nations. or else the U.S. practice was in the process of changing so that this eomm- 
try would not automatically reject a territorial transfer bronght about by force, 
parcienlariy where a colonial territory waa involved. 

The fuelonesian seiznre of the formerly Portngnese territory of Fast Timor 
prercipicated a sitnarion somewhat similar to that of the Spanish Sahara, and 


7Seynek Thomas M. and Panl Hoffman, New York University Jonrnal of International 
Law ind Pabe a am. etre p 4 
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evoked somewhat similar reactions. Portugal had consistently taken the view that 
East Timor was an integral part of the metropole. The United Nations on the 
other hand, had held that Portuguese territories were non-self-governing terri- 
tories within the meaning of the Charter. When the military coup took place in 
Portugal in April, 1974, the new government began a program of rapid decoloniza- 
tion. Political parties were quickly formed in East Timor favoring the options of 
independence, continued association with Portugal, or union with Indonesia. The 
political situation quickly became both fluid and volatile, featuring both coup and 
counter-coup, radical changes in party position, and so forth. The Portuguese 
government was unable to implement any orderly act of self-determination. The 
pro-independence faction gained effective control of most of the territory by late 
1975 and on November 28 proclaimed the Democratic Republic of Eastern Timor. 
The pro-Indonesian forces issued a counter-declaration proclaiming the unification 
ot Eastern Timor with Indonesia. 

At this point Indonesia began to lay the groundwork for action against the 
newly-proclaimed republic, notifying the Secretary-General of the United Nations. 
that acts of terror and torture had been committed by FRETILIN (the independ- 
ence party) against other groups. Indonesia further argued that these develop- 
ments revealed Portugal's inability to restore peace and order and preserve the 
rights of the people in the area, It spoke of mortar attacks against its territory, 
proclaimed its profound understanding of those political parties which had de- 
clared themselves integrated with Indonesia, and announced that it would take 
measures to defend its territory. At the United Nations, in terms reminiscent of 
those used by Morocco in the Saharan question, Indonesia contended that 450 
years of colonial domination had not eradicated the ties of blood and culture 
between the people of Eastern Timor and those in that part of Timor that already 
belonged to Indonesia. Indian arguments in the Bangladesh matter were also 
echoed, as Indonesia maintained that military intervention was necessary to help 
50,000 refugees from East Timor return to their native villages. 

Backed by these claims of cultural identity and historic title, Indonesian troops 
moved in strength into East Timor on December 7, 1975. There was a heavy 
bombardment of the town of Dili and two months of heavy fighting in the course 
of which, according to the Indonesian-supported provisional government, 60,000 
people were killed. On December 12, 1975, the General Assembly passed a resolu- 
tion deploring the invasion and calling upon Indonesia to withdraw without delay. 
The United States abstained from voting on this resolution, having stated through 
its ambassador after the vote on the same draft in the Fourth Committee that it 
hoped a more balanced text would be offered to the full assembly. The Security 
Council adopted a somewhat similar resolution on December 22, 1975, calling for 
Indonesian withdrawal, and recognizing Portugal’s continuing status as adminis- 
tering power with the obligation of enabling the people of East Timor to exercise 
their right of self-determination. It also called for a special UN representative to 
be sent to East Timor to make an on-the-spot assessment of the situation. 

No sanctions or collective measures of any sort were invoked against the 
Indonesians, however. After that special representative rendered his report, 
in which he found an accurate assessment of the situation to be elusive, the 
Security Council again called on Indonesia to withdraw, but did not condemn 
her previous failure to abide by resolutions to that effect. The United States 
again abstained, and both Indonesia and the provisional government of East 
Timor rejected the resolution. 

To all intents and purposes, then, East Timor has been incorporated in 
Indonesia. As in the case of the Spanish Sahara, the United States appeared 
to accept the results with equanimity. Indeed, in the case of East Timor the 
U.S. public stance, as measured by its abstentions from voting on resolutions 
which reproved Indonesia in relatively mild terms, would seem to have been 
on the side of the government acquiring territory by force.’ In any event, in 
light of the Spanish Sahara and East Timor situations, one could argue that 
in the future the United States is considerably less likely to oppose automatically 
those territorial changes brought about by force when former colonial terri- 
tories are involved. 


® According to an item in the Washington Post, however, the United States stopped all 
military assistance to Indonesia from December 1975 until June 1976 because of reports 
of barbarity by Indonesian troops in East Timor, The U.S. official who revealed this in 
testimony hefore the Subcommittee on Asian and Pacific Affairs also said casualties had 
been greatly exaggerated, and that the United States judged them to have Leen under 
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